Good Jobs Employment Bill Consultation Podcast
00:00:03
Hello and welcome to the Labour Relations Agency podcast. My name is Glenn Baker and I will be introducing this episode. As you may know, employment legislation is a devolved responsibility of the Northern Irish Assembly.
00:00:20
Over the past number of years, we've seen outgoing divergence to different Great Britain and Northern Ireland in this area. As the amount of Northern Irish legislation has been passed, has been quite low.
00:00:30
Against this backdrop, the Department for the Economy under its Minister Conor Murphy, launched a consultation on the Good Jobs Employment Rights Bill earlier this year. The consultation looks to gather opinion on a range of employment rights, with the goal of enhancing the employment law framework in Northern Ireland.
00:00:50
To discuss the contents of the bill and what it might mean for employment here, we're joined by Ciara Fulton, partner and head of law firm Lewis Silkin in Northern Ireland, where she works in the Employment, Immigration and Reward Division.
00:01:03
And the Labour Relations Agency’s own Patricia Coulter, Employment Relations Manager and specialist knowledge guru within the organisation.
00:01:12
So I’ll pass you over to Patricia and I, who's going to lead the discussion?
00:01:16
Thanks very much, Glenn. So in the podcast today, Ciara and I are going to be discussing the good jobs employment rights bill, which is currently out for consultation and this marks the most significant proposal for developments in employment law in Northern Ireland in recent years.
00:01:31
And I've heard it described Ciara as a monster bill, and I think that title captures that the breadth and the volume of the proposals contained within it.
00:01:41
And during the podcast today, Ciara and I are going to explore in a bit more detail the content of the consultation. But before we go there, Kira, maybe you could tell us a little bit about what government hopes to achieve through the changes which are proposed in this this consultation?
00:02:00
Thanks Patricia, absolutely. Well the clue is in the title to the consultation itself. This is the good jobs consultation and the Minister has made it very clear in his consultation document that what he hopes to achieve is an economy that creates good jobs for people, is good for everyone.
00:02:20
Can hopefully boost productivity, economic growth workers and their families benefit from having a decent, secure income and work life.
00:02:29
Balance. Well then, more people can stay in work or return to work. Employers then benefit from a larger and better skills base. No more war for talent, from their perspective, and an even playing field for all sorts of employers, communities then benefit from a reduction in poverty and associated problems.
00:02:50
So what they hope to achieve from this bill is manifold and is really far reaching, and what you'd have heard it described as Patricia, a Monster Bill is exactly what this.
00:03:03
157 pages, 136 areas of questioning and that we're all being asked to and respond to. And so 10 years without any legislation, very much in this area, it's really time now to take a good look at where we are in Northern Ireland,
00:03:24
and how we can do better?
00:03:27
So Ciara that leads us very nicely into looking at the content of the consultation itself.
00:03:33
So the consultation itself is set out into four key themes, so we have Terms of Employment, Pay and Benefits, Voice and Representation, and Work Life Balance, and in each of those themes there are a number of areas where there are proposals for change and proposals for new legislation, for amendments to existing legislation and exploring,
00:03:53
I suppose what is needed to be put in place in relation to modernising the whole legal framework in Northern Ireland.
00:04:01
Some of the proposals, this is an interesting consultation, from the point of view that some of the proposals are asking for feedback on very specific issues. Others are framed as a call for information and it's where the Department is trying to seek more information, so more general information and whether there is a need for change, and if there is a need, what that need would be and to gather
00:04:21
some evidence around that to try and inform how they move forward.
00:04:27
So I think with that maybe the best way to go through the content, because there is so much of it we'll look at each of the themes in turn, Ciara, but we'll not get a chance to look at all the detail within each one. I will be just mentioning at the end of the podcast that the consultation is available online and
00:04:47
I'll be sign posting to that, so if anyone wants some more detail they'll be able to see that from the consultation
00:04:52
document. But if Ciara, I could ask you maybe to pick out one or two of the key issues which which are jumping out to you in each of the theme areas. So the first one, if we look at it, it's theme A, and this one is based upon Terms of Employment and there are some really significant focus around
00:05:12
fundamental employment issues, things like 0 hours contracts, employment status, those are those are very big and complex issues Ciara.
00:05:21
Yes, that's right, Patricia.
00:05:23
Terms of employment is the may of the consultation document and it's essentially seeking views on how to tackle the complexities of things like employment status, of things like exploitative work practises. A lot of that flowing from situations like the Uber cases
00:05:43
That that we've had over the last
00:05:46
6-8 years
00:05:47
where employers have been found to be misclassifying employees and workers and self-employed people, so that whole gig economy area is being looked at, and they're also looking at things like exploitative practises arising from the P&O Ferries disputes,
00:06:07
like fire-and-rehire, personal liability for office holders if you don't notify the Department of collective redundancies.
00:06:14
And then more of the minutiae around sort of written statements of terms and conditions of employment as a day one right for workers and so on, and changes to the way agency workers are regulated, just to focus on the one or two that you asked me to. For zero hours contracts and the government
00:06:34
is consulting on a range of potential changes in that area, and this is a big ticket item for the Minister and for our government, and one of the things they're asking about is whether there should be an outright ban on zero hours contract. Another is in the alternative, maybe there should just be
00:06:54
contracts that provide more flexibility whilst protecting workers’ rights and we're asked to respond to that. There's a look at banded hours and whether we could possibly align with the situation in the south of Ireland,
00:07:07
and allowing workers to request hours that properly reflect their pattern of work, or perhaps just a more predictable working pattern. There's also consultation around requirements to give notice if you're changing or depriving a worker of the hours that they've been scheduled to work, perhaps
00:07:27
compensation for that, if they're deprived of those hours, and perhaps a ban on exclusivity clauses, there really are some precise questions in this area, and this is one of those areas that I think we're definitely likely to see legislation coming out of the consultation around. So really important for
00:07:45
people to have
00:07:46
Their say around that broad range of changes that we could see to 0 hours contracts, so that they can be taken into account.
00:07:54
So, let's move on to theme B. Theme B looks at pay and benefits and this is a much later section of the consultation document. There's reference there to the allocation of tips,
00:08:09
that is due to be implemented in GB in October 24. So for us, Ciara, that's kind of a bit of a catch up really in terms of parity with GB, there's a couple of other things which are covered there, around pay slips and so much touching on working time regulations or elements of that. So maybe you could talk a bit.
00:08:29
About those? Yeah, absolutely. So you've mentioned tips and gratuities. I'm not going to go into that in any great detail. This part of the consultations about fairness, treating workers fairly when it comes to their pay, ensuring they receive the fit pay that they're due, which is what the tips and gratuities are about, and then also making sure they can understand their pay slips.
00:08:51
So ensuring that workers, so we talked about employment status, at the minute, workers aren't entitled to a pay slip, so it's making sure that
00:08:58
workers are entitled to a pay slip, but also potentially looking at the whole area of breaking down the method by which pay is calculated, particularly for workers whose pay varies by the amount of work done. Then the consultation goes on to ask questions about how the holiday pay
00:09:19
Is calculated. And as you're probably aware, Patricia, in Northern Ireland, we still calculate holiday pay by reference to the 12 week period prior to when the holiday is taken, whereas in GB for some time it has been 52 weeks pay reference period. So the consultation
00:09:40
actually speaks about that being fairer for employees. It smooths out any of the seasonal fluctuations and that sort of thing. So that's a really welcome change, I think for both employers and
00:09:51
Employees, and it just gives a broader sense of the proper pay, the reference period, for the calculation of holiday pay. A bit disappointing that there weren't other elements of the whole holiday pay calculation looked at within the consultation document such as a backstop for two years,
00:10:11
as is the case in Great Britain, we don't have that in Northern Ireland. But that's absent from the consultation questions. It does go on to look at things like record keeping obligations and whether or not
00:10:23
employers should be required
00:10:25
to keep records of things like daily working hours and rest breaks and so on. And that arises out of EU decisions, particularly Deutsche Bank case a couple of years back, which had indicated employers should do that. Now again in GB they have removed that requirement
00:10:44
from earlier this year, from the 1st of January, so employers now have clarity there that they don't need to record those hours. But in Northern Ireland we haven't had that. So this consultations asking would that be useful? Would it not? How burdensome would this be on businesses?
00:11:00
Or have disputes arisen around this sort of thing. What's really interesting from my perspective is this is a requirement that exists in a similar way down in the Republic of Ireland, who for a long time had this requirement to monitor working hours and so we could end up
00:11:20
more aligned to the South of Ireland in that respect than Great Britain, if the changes come in here, but they've been removed in Great Britain, so it's
00:11:28
one to watch. Yeah. Thanks, Ciara. I think one of the other areas that is covered there is around the right to disconnect.
00:11:36
As to whether there needs to be some further, either guidance or legislation put in place to deal with that, or does the working time regulations already address the issues around rest and recuperation, is it sufficient as it stands?
00:11:51
That's absolutely right
00:11:51
Patricia, and this again is one
00:11:54
of these areas where
00:11:55
the consultation is seeking views as to whether or not the regulations actually do enough to promote
00:12:03
a healthy work life balance, or whether a new code of practise or some sort of guidance is required.
00:12:08
There has been a code of practise on the right to disconnect in the South of Ireland, and for some time now, but that is very much in the way of guidance and very much allowing employees to switch off and not be
00:12:28
perhaps contacted or constantly checking emails and so on in the hours out of work,
00:12:34
as opposed to a direct legislative requirement in respect to which there could be penalisation or protection from unfair dismissal and so on. So, the consultation is seeking views on that. It is also part of Labour Government’s manifesto to perhaps introduce that in Great Britain, but we're not yet clear what Great Britain might do.
00:12:53
And this all arises from COVID, of course, and people working from home and people working remotely, advances in technology and I suppose the distinction between what is working time and what is not working time becoming blurred. But there is actually a benefit, there's recognition also that if you want flexible working,
00:13:12
and perhaps it goes beyond the purely nine-to-five day that we used to know. I think the Minister is trying to test the appetite for regulation versus a code of practise and guidance in this area via consultation. And again, I think that's one of the things that will influence policy to come.
00:13:32
So thanks very much, Ciara, and we'll move on then to theme C, which is Voice and Representation, and oh my goodness, but this is this is one of the largest chunks of the consultation document, very comprehensive and very detailed in terms of the information that's being sought here.
00:13:49
Much of this theme is focused on examining mechanisms and processes which foster and nurture positive workplace relationships, that's really what it's designed to achieve. There is a very significant focus within this around trade unions and trade union members, trade union representatives, protections, access to the workplace,
00:14:09
etcetera. So, we won't have time Ciara to go through all of the detail in it. So maybe if you wanted to pick out of that the highlights there, the areas that jump out and
00:14:18
like to make a few comments? Absolutely Patricia, and
00:14:23
I don't know as practitioner that I was expecting quite as extensive a call for views and evidence in relation
00:14:33
to this area,
00:14:34
within the consultation document as ultimately we've seen. So it's really interesting, but also there is a very clear message coming through the consultation
00:14:43
document that this is a key priority for the Minister and for our government in Northern Ireland
00:14:50
to ensure that
00:14:53
trade unions can continue to develop and
00:14:56
modernise, that there can be effective and productive workplace relationships as you say, and they've set out quite a few questions around that. One of these is a right of access to the workplace, and they seem to be looking to New Zealand, where trade unions can access the workplace in any company, regardless whether they have members or not,
00:15:18
and an employer can't refuse that unreasonably, and also, a right to access any workplace where the Union has members. So, that would be a significant change for employers in this jurisdiction. And when you take into account the fact
00:15:37
that the employers in this jurisdiction, I think about 60% of them are small to medium businesses, who maybe aren't unionised, this would be a really significant change and would be very important to focus on and understand the implications
00:15:54
that this change might have for those businesses. And indeed, the consultation document, asks about potential exemptions for micro businesses, which would be businesses employing less than 10 people or medium businesses, which would be businesses employing 10 to 49 people. So, there is that element to the consultation that's been taken into account.
00:16:16
But we could see this potentially influencing policy and ultimately leading to legislation in this area. Again, it's more of a call for evidence rather than this is what we're proposing to do. And so, from that perspective, I think we're unlikely to see legislation
00:16:35
in the short term around this probably more future policy direction rising out of the of the input
00:16:41
into this. And
00:16:42
then there are quite a few questions around some detailed aspects of changing the way unions operate in practise with businesses at the minute. So, for example, decreasing thresholds for applications for trade union recognition from 21 to 11 employees.
00:17:01
And changing the notice period provided for ballots for industrial action from 7 days to 5 days. Changes to make it clear that electronic balloting can be used at the minute, that's not possible,
00:17:16
ballots have to be done by post, and questions around whether there would be a need for an independent scrutiny year any longer in these things. So there's some detailed proposals as well. And so we've got a mix of the of the higher level sort of questions and policy driven questions as well as in these more specific areas where we could see
00:17:37
changes in the in the shorter term. The other areas really interesting from everyone's perspective is that the consultation document asks about proposals and views around collective sectoral bargaining,
00:17:52
and whether that should be introduced in Northern Ireland. This is really interesting because something we don't have a lot of in this jurisdiction at the minute. The areas we would have, this would be in the public sector and or with the Agricultural Board, setting rates of pay for their sectors by on a collective basis. So the way this works in practise
00:18:13
is employers and unions get together and agree rates of pay, maybe hours of work, holidays and benefits and so on for employees in a particular.
00:18:27
sector, for example
00:18:28
the construction sector, and then those rates of play become the legislative requirement
00:18:34
for all employers in that sector, regardless whether you've been involved in those negotiations or not, they become the new legally binding
00:18:44
Requirement. That is the case, and has been the case for some time in the South of Ireland where we've seen many sectorial employment orders and employment regulation orders over the years. Now they haven't been easy and there have been challenges to those, largely ending up in various of those
00:19:05
orders and agreements being found to be unconstitutional because of the lack of engagement and proper consultation with various of the stakeholders.
00:19:15
So if this is an area that's going to be taken forward, I think we're really going to need careful consideration of the implications of that for various sectors, and employers and employees across the entire jurisdiction. So it's very interesting to see it in the consultation document. Very interesting to see what the feedback is
00:19:37
On that, but I suspect again, it's a policy matter as opposed to a short-term legislative development I think that we'll see arising out of that.
00:19:49
That's very interesting. Thanks Ciara.
00:19:53
OK, we've reached the last theme, which is Work Life Balance. So within this particular area, we're looking at things which are related to family rights. So, this is looking at some of the rights around paternity, neonatal leave, carers leave, etcetera.
00:20:10
I find it hard to describe content of this. A lot of it's GB parody, but it's GB parody with a bit of a Northern Ireland twist. That's because it's not just replicating. Maybe talk to us a bit about the intentions of the proposals contained within the consultation around this.
00:20:26
Absolutely, and you recall at the start of this discussion Patricia, that we mentioned that the Minister's intention behind the consultation is to ensure good jobs for people and to remove barriers to work. And this particular section of the consultation is about
00:20:46
trying to allow people to return to work and there's a particular focus on keeping people in work, and there's a very clear message in the consultation document that oftentimes lack of flexibility in the workplace can mean that women with child caring responsibilities,
00:21:06
or people with disabilities or people
00:21:08
who are carers
00:21:10
perhaps end up having to leave the workforce and or are not able to return
00:21:14
to the workforce.
00:21:15
So this area of consultation seeks to address that. Many of these changes we've already seen in GB to some extent, but you accurately call it out
00:21:26
that we have GB with a twist or GB plus is what we're looking at. The first area you take for example, flexible working rights, in GB, they have had some more flexibility in terms of making flexible working requests for some time now.
00:21:45
And we've been stuck with only the ability to make one request per year, employees having to have had 26 weeks service before they can make that request and having to explain the effect of it much longer. The consultation seeks views, and then there's a very clear statement within the consultation
00:22:05
that what is intended is that these things will change so that people would have this right from day one, be entitled to make two requests in twelve month period. Wouldn't have to explain the effect of the request, as they have in GB, and generally have more flexibility.
00:22:23
Now what we still will have in Northern Ireland, which is interesting, is the statutory right to consider and the meeting with the employee and the six week period to discuss the request and make a decision in in relation to the request which had been removed in GB, but tagain, the Minister has carefully thought about this and I said no one employee deserves a meeting
00:22:45
as a require as a legislative requirement. And therefore the ability to bring a claim to tribunal in the event that that process isn't followed and so there is clearly thought out why we would retain that particular difference here.
00:22:59
Similarly with carers, leave it GB has had the new right carers leave as a proposal and has been brought into law since 6th of April this year. And that is a statutory right to one week’s unpaid leave to care for dependents with longer term needs. The consultation
00:23:19
is proposing to effectively extend that in Northern Ireland, so we'd see parity.
00:23:24
But there is a section of the documentation that asks about pay and asks whether or not we think that for Northern Ireland it would be appropriate to have that one week as paid leave as opposed to unpaid leave. Now the consultation also makes it clear that in fact it would be very difficult to do that. It would be very costly at a time
00:23:44
when there are cost pressures on the government in Northern Ireland, and also there are there are technical issues with HMRC, if you try to do something different in Northern Ireland to GB. But again, we're looking at
00:23:59
that carer’s leave, plus situation potentially for Northern Ireland. Changes to neonatal care and leave allowing parents whose babies perhaps require hospital care in in the early stages of their life to leave of up to 12 weeks, would be catching up with GB.
00:24:19
And extending redundancy protection for returners from maternity, adoptive leave or shared parental leave for an additional six months after the end of the leave, would be catching up with GB as well.
00:24:37
And and then in paternity leave, there is a proposal, of course, to make that more flexible. Again, partially parity with GB, making sure that it's possible to take the leave in in blocks of one or two weeks and also within 52 weeks of a child's birth or adoption,
00:24:58
which was previously 8 weeks.
00:25:00
And consulting on removing the need to have 26 week service in order to take paternity leave in Northern Ireland. So we are seeing again that slight difference in Northern Ireland and Labour has talked about doing that and also we might see them changing in that area too. So we might end up aligned.
00:25:20
But it's nice to see that our government is talking about benefits for our Northern Irish population, not just GB parity.
00:25:32
Thanks Ciara. So that really covers the content of theme day, which is about work life balance, which takes us to the end of the content of the consultation document. But one of the things that you mentioned that you talked about Labour, and obviously since this consultation was launched
00:25:50
and all of these changes and proposals and considerations that have been put in front of us, all very welcome, and as you say, a lot of food for thought there, a lot of thought has gone into it.
00:26:00
And really interesting to see what the outcome would be and it will. It will probably mark progress, there is no doubt that there will be progress in terms of the development of the employment law framework in Northern Ireland.
00:26:13
And then there's the Labour proposals under the new deal for working people. So that really is a stage again. Are we really, whilst we're making, maybe we're beginning for the first time in a long
00:26:24
time to make
00:26:24
Progress, we're going to be behind again.
00:26:28
It feels a little bit like that it does. It does feel like we're playing catch up, to an extent.
00:26:35
I had the benefit of meeting with the Minister before the consultation document was published. 
00:26:42
And he was very clear the
00:26:43
catch up is not what this is about. Employment law in Northern Ireland is a devolved matter and in considering the areas that he wanted
00:26:53
to ask
00:26:55
people to consult on.
00:26:56
He looked at where he thought there was the need to change the framework to develop policy and to make changes.
00:27:06
So, I suspect the view might be that we don't always have to keep parity with GB and therefore keeping up with labour is not now what it's about. We will not continue to be fully aligned, but I don't think that's ever going to be the case again. In fact, I think if it's one thing this document shows and this consultation shows,
00:27:28
is that parity with GB is really not a thing anymore. We now are have taken responsibility for devolution of our own employment laws and we're looking at it through that lens.
00:27:43
I don't think that that's necessarily a bad thing.
00:27:48
We are getting more confident and better able to engage with our stakeholders locally to decide what works for this jurisdiction and that's a good thing.
00:27:58
That's great, Ciara. Thank you very much indeed. And I think that really brings us to the end of the podcast. One last question before
00:28:04
we go. I know there will be a direct or clear answer to this, but in terms of implementation, because there is so much contained within this consultation, and as we've said some are very specific proposals, some require legislation to come in, some are recommendations in terms of codes of practise or something which could be brought in much more quickly and much more easily.
00:28:25
But what about implementation? Have you any thoughts on on when or how, if some of the the proposals go ahead, what the framework for that will be?
00:28:36
I think that's a
00:28:38
very good question. And I suppose the best way that I can think about it is that there are certain areas that if you read the consultation document, it's clear that we're going to see legislation certainly within the next year to two years. 
00:28:58
The Stormont executive at this at this stage is six months into
00:29:05
A three-year term.
00:29:05
I would like to think that things like the legislation around the work life balance, for example, where the proposals are fully formed and we're really just talking about options within the context of things like paternity leave changing and neonatal care coming in and flexible working
00:29:26
regulations changing. I'd like to think that you could see substantive changes in those areas within the term of this government.
00:29:33
And I think for things like voice and recognition, and things like sectoral pay bargaining and those sorts of areas, it's probably going to be informing policy and we are unlikely to see that within the life of this administration, although who knows.
00:29:56
It's fairly clear what the key areas are for the government, 0 hour is working is a really big one.
00:30:08
Employment status is a focus area but
00:30:10
I don't think we'll see the changes in the shorter term, I think
00:30:13
some of the
00:30:14
areas around written statements of terms, conditions of employment, pay slips, tips,
00:30:20
changing working time, regs to make reference periods 52 weeks and so on. We'll see those in the shorter term. Hopefully. Uh we get the responses to the consultation in by the 30th of September and it's really important that that people put their responses in so that they have a voice in this consultation and we want that to be as fulsome as possible so that
00:30:43
everybody gets a proper opportunity to respond.
00:30:46
The government will consider those and then we'll summarise those responses and that will help draft the legislation. I'd anticipate that coming out hopefully by the New Year, and then of course, it will have to make its passage through the assembly and the and the legislative
00:31:07
Process, and the debating and the amendments that, that might come out of that. It will need cross party support, so it will be
00:31:17
interesting to see if we can get that. That was some of the reasons why the last consultation we ended in 2014, the Employment law bill ended up actually only having quite a small measure of of final legislative changes proposed.
00:31:38
But it's positive and let's hope for the widest possible developments arising out of that.

00:31:48
Looks like we'll have to have you back in then in 2025 when we're further down the road to discuss the changes in the legislation. Thanks, Ciara. And just finally to say that the consultation document can be viewed on the Department for the Economy's website, just search under consultations and it's the Good Jobs
00:32:07
Employment Rights Bill, and as Ciara has said, everyone is invited to put their comments forward on that. So thank you very much.
00:32:17
Thank you, Patricia.
00:32:20
If you've enjoyed this podcast, you can listen to your other ones on our website at www.lra.org.uk or you can get them on Spotify as well. Thank you very much. Goodbye.


